COBRA Subsidy

in the Economic Stimulus Package

40 Questions & Answers for Employers
The American Recovery and Reinvestment Act of 2009 (ARRA), commonly referred to as the

Economic Stimulus package, was signed by President Obama on February 17, 2009. It is House Bill No. 1 (H.R. 1), and it contains the COBRA subsidy provisions in Title III – Health Insurance Assistance. The subsidy is estimated to cost the federal government $24 billion dollars. We’ve examined the new COBRA subsidy provisions below from an employer’s perspective. We are still awaiting guidance and model notices from the Department of Labor, so we will be publishing more information on this subject as it becomes available. In the meantime, the GBS legal experts are closely monitoring the developments around this Act and working on interpreting its provisions and their effect on employers. With specific questions, please contact your GBS service team.
The Act includes a 65% premium subsidy for up to 9 months of COBRA continuation coverage

for qualified beneficiaries who had a COBRA qualifying event that was an involuntary

termination of employment (including employees fired for poor job performance) between

September 1, 2008 and December 31, 2009. These individuals are referred to in the Act as

“assistance eligible individuals” (AEIs).

1. Does the subsidy apply to coverage provided under a State continuation law?

Yes. The premium subsidy is available for assistance eligible individuals who elect

coverage under a State mandated coverage continuation law.

2. Are there any other limitations on who can receive the subsidy?

There are income limitations. In order to receive the full subsidy, the employee has to have

an adjusted gross income of less than $125,000 ($250,000 for married couples). A reduced

subsidy is available for employees who have an adjusted gross income between $125,000

and $145,000 ($250,000 and $290,000 for married couples). Individuals earning over

$145,000 and couples earning over $290,000 are not eligible for the subsidy.

3. Who determines if the employee is eligible for the subsidy? We have no way to track the

income of employees’ spouses, especially for former employees.

The employer can assume that any employee who is involuntarily terminated between

September 1, 2008 and December 31, 2009 is eligible for the subsidy. If the subsidy is

provided to someone whose income exceeds the maximum income threshold for that year,

the subsidy is recaptured from the individual via their individual tax return. 
4. What if an employee has a reduction in hours that qualifies them for COBRA? Or some

other qualifying event that was not an involuntary termination of employment? Will the

subsidy still apply?

No. To be eligible for the subsidy, the qualifying event must have been an involuntary

termination of employment only. Voluntary termination of employment, a reduction in

work hours, or death of the employee are not eligible qualifying events for the subsidy.
5. What is the definition of "involuntary termination"?

The Act does not define the term “involuntary termination”. It is expected that the

Departments will issue regulations that will clarify the term for purposes of the Act.

6. What if an employee is allowed to resign in lieu of an involuntary termination?

The answer to this question is not clear. It is expected that the Departments will issue

regulations that will clarify the term for purposes of the Act.

7. What if the involuntary termination was for gross misconduct?

An employee terminated for gross misconduct is not an assistance eligible individual, and

the subsidy will not be available.

8. Is the subsidy provided for all COBRA benefits, or just medical?

The subsidy payment would apply to all health plans (medical, Rx, dental, vision, etc.). It

does not apply to health flexible spending accounts.

9. Can a former employee elect a different plan than the one they were enrolled in?

At the option of the employer, the group health plan may offer assistance eligible

individuals the opportunity to switch to less expensive coverage if that coverage is currently

available to active employees and as long as it is not coverage that provides only dental,

vision, counseling, or referral services. The assistance eligible individual must elect the less

expensive coverage within 90 days of being notified of this option. If the employee elects a

less expensive option, that coverage is considered COBRA continuation coverage.

10. Are spouses and dependents eligible for the subsidy?

The subsidy is available to any qualified beneficiary associated with an involuntarily

terminated employee. This includes spouses or dependent children who independently elect

COBRA even when the former employee declines the coverage.

11. Suppose the individual gets married after their qualifying event date. Is the new spouse

eligible for the subsidy if he or she wasn't covered under the plan the day before the

qualifying event (realizing he or she is eligible under HIPAA special enrollment to come

on the plan within the prescribed time period after the marriage)?

If an assistance eligible individual adds a new spouse after the qualifying event date and it

results in an increase in the COBRA premium, the subsidy would be based on the higher

premium. However, the new spouse would not be a qualified beneficiary and would not be

independently eligible for the subsidy (e.g. if there were a second qualifying event such as

death of the employee or divorce).

12. Suppose an individual has a baby after their qualifying event . . . is the baby eligible for

the subsidy?

If an assistance eligible individual adds a new dependent child after the qualifying event

date and it results in an increase in the COBRA premium, the subsidy would be based on

the higher premium. In addition, the child would also be a qualified beneficiary and would

be independently eligible for the subsidy.

13. Does the subsidy apply for COBRA coverage provided to an employee’s domestic

partner?

Under federal COBRA, a domestic partner is generally not a qualified beneficiary, so it

appears that they are not assistance eligible individuals. However, it does appear that the

subsidy would apply to domestic partner coverage provided to an assistance eligible

individual who covers their domestic partner. What’s not clear is if a domestic partner is an

assistance eligible individual if they are electing COBRA under state COBRA law that

requires insurers to offer COBRA coverage to domestic partners. More guidance in this

area is needed.

14. What if someone requests the subsidy that I don’t think is eligible for it?

If the employer denies the employee’s eligibility for the subsidy, the Act provides for an

expedited review of denials of premium assistance. The Department of Labor will be

providing the form and manner for requesting a review. The Act calls for a determination to

be made on an individual’s eligibility within 15 business days after receipt of the

application for review.

15. Can a church plan employee who was involuntarily terminated be an assistance eligible

individual?

Church plans are not subject to COBRA so it appears that employees covered under a

church plan are not eligible for the subsidy.

16. What if the church plan is subject to a State continuation coverage law?

If the church plan is subject to a State continuation coverage law that is comparable to the

coverage provided under COBRA (i.e. it includes a right to substantially similar coverage

as was provided under the group health plan at a cost that is based on a specified percentage

of the group health plan’s premium), then church employees who are involuntarily

terminated could be assistance eligible individuals.

17. What if the church plan is not subject to either Federal COBRA or a State continuation

coverage law, but voluntarily provides continuation coverage that mirrors COBRA?

Individuals covered under a church plan that is not subject to either COBRA or a State

continuation coverage law cannot be assistance eligible individuals.

18. How long does the subsidy continue?

The subsidy continues for up to 9 months or until:

• the individual becomes eligible under any other group health plan or Medicare

(not necessarily actually enrolled but just eligible);

• the individual reaches the maximum period of coverage required under COBRA;

• the individual fails to timely pay their portion of the COBRA premium;

• the employer ceases to provide any group health plan to any employee.

19. Does an assistance eligible individual lose eligibility for the subsidy if they become

eligible for coverage under a spouse’s plan?

It appears the answer is yes. According to the Act, eligibility for the subsidy ends on the

first date that such individual is eligible for “any other group health plan” (other than only

dental, vision, counseling, referral services, health care FSA, or on-site medical facility

coverage).

However, an individual is not treated as eligible for other coverage until the first date the

individual can be covered under the plan. Thus, if the individual is eligible for other

coverage but cannot be enrolled due to plan restrictions, they remain assistance eligible

until such time as they become covered under the other plan.

20. Does an individual’s COBRA coverage terminate when the subsidy terminates?

Not necessarily. The COBRA coverage time period is measured separately from the

subsidy time period. Because the maximum subsidy period is 9 months, individuals who

have more than 9 months of COBRA remaining would revert to paying the full premium

after the subsidy ends.

21. Since to qualify for this subsidy an individual must have their initial qualifying event by

December 31, 2009, does that mean that the subsidy stops on December 31, 2009?

No. If the employee has their initial eligible qualifying event on or before December 31,

2009, then they are entitled to the full 9 months of subsidy, even if it is for covered months

after December 31, 2009.

22. Does the subsidy extend the time period the employee or other Qualified Beneficiary

may be covered under COBRA?

No. The Act does not extend the maximum duration of COBRA available to a Qualified

Beneficiary.

23. Who pays for the subsidy?

The federal government will pay for the subsidy. However, the employer will be

responsible to fund the 65% premium subsidy upfront and then take a credit on payroll

taxes for the payment.

24. What if the employer doesn’t have a payroll tax liability?

If the employer doesn’t have a payroll tax liability, or the payroll tax credit is larger than

the tax liability, the Treasury Department will refund the excess amount as if it were an

overpayment of payroll taxes.

25. If the employer agrees as part of a severance package to pay the employees COBRA premiums for a specified period of time, can the employee still get the full 9 months of the subsidy after the employer payments end?

Yes. If the employer’s full subsidy ends for an assistance eligible individual, the individual

can still receive the subsidy for up to 9 months.

26. If an employer has agreed to pay for an individual’s COBRA coverage as part of a severance agreement, can the employer renegotiate the terms of the severance agreements and stop paying the COBRA premium?

The answer is going to depend on the terms of the severance agreement and whether it

includes a right to renegotiate the terms. Employers who want to renegotiate the terms of a

severance agreement should contact their legal counsel for guidance.

27. Will the subsidy affect an individual’s right to other state and federal aid?

No. The premium subsidy will not be considered income or resources in determining

eligibility for any other public benefit provided under Federal or state law.

28. Will the COBRA subsidy be considered taxable income to the individual?

No. Assistance eligible individuals earning $125,000 or less will not have to include the

premium subsidy provided by the Act in their gross income, effective with taxable years

ending after February 17, 2009.

For individuals who earn over $125,000 but under $145,000, a prorated amount of the

subsidy they received during the year is included in their gross income. The excess amount

is recaptured from the individual when they file their income tax return. For individuals

who earn more than $145,000, the full amount of the subsidy is included in their income

and is recaptured when they file their personal income tax return. Highly compensated

employees who want to avoid the recapture are permitted to request a permanent waiver

from receiving the subsidy. The Treasury Department is expected to issue more guidance

on the form and manner of the waiver at a later date.

29. What if an employee waives the subsidy because their income exceeds the adjusted gross income limitation for the current year, but then has a much lower adjusted gross income next year?

Once an employee waives the subsidy, the waiver is irrevocable and they would not be able

to receive it in a subsequent year. An employee whose adjusted gross income exceeds the

limits may decide to forego the waiver and pay the associated taxes in order to preserve

eligibility for the subsidy in a subsequent year.
30. If an individual has already had their COBRA election period and chose not to elect,

does the subsidy still apply to them?

Yes. Individuals who had a qualifying event on or after September 1, 2008 and chose not to

elect COBRA coverage during their first 60-day election period, or chose to terminate

COBRA coverage once they had elected it, must receive a second 60-day election period in

which to elect COBRA coverage on a prospective basis.

31. When does that 60-day second election period happen?

The second 60-day election period begins on the date on which the notification of that right

is provided to the qualified beneficiary.

32. What about the people who have now been hired somewhere else and are receiving

health coverage through their new employer? Do they get the second election and the

subsidy if they elect the coverage?

If you have an employee who was involuntarily terminated on or after September 1, 2008,

you must offer them a second election opportunity and provide the subsidy only if they are

an assistance eligible individual. If they are eligible for or are covered by another group

health plan or Medicare as of 3/1/2009, they are not assistance eligible individuals and

therefore are not eligible for the second election or subsidy. Exceptions to this rule include

if they are eligible for only dental, vision, EAP, FSA or HSA coverage, basic first aid or

wellness services of an employer’s on-site medical facility.

33. If someone elects COBRA coverage for the first time during the second election period,

do they get the full 18 months of COBRA coverage from that date or from the original

qualifying event date, as if they elected when first allowed?

The maximum COBRA coverage period is measured from the original qualifying event

date, whether elected when offered initially or during the new second election period.

34. If an employee elects COBRA during the second election period, when does their

COBRA coverage start?

COBRA coverage elected during the second period will start on the employer’s first

COBRA coverage period that begins on or after February 17, 2009. For most plans, that

date will be March 1, 2009.

35. If an employee chose not to have COBRA coverage when first eligible for it, and then

elects it during their second election period, do they only get the subsidy for the months

they elect now? Or does the employer have to allow them to elect coverage retroactively?

If an employee elects COBRA under the second election period, the COBRA coverage

must be available back to March 1, 2009. The subsidy will apply starting on March 1 on a

prospective, not retrospective, basis.

For example, say an employee had an involuntary termination on October 31, 2008 but did

not elect COBRA when first offered. If that employee now elects COBRA under the second

election period, the subsidy and coverage dates will be as follows:

Qualifying event date: October 31, 2008

COBRA coverage begins: March 1, 2009

Subsidy begins: March 1, 2009

Subsidy ends: November 30, 2009

COBRA coverage ends: April 30, 2010 (i.e. 18 months after 10/31/2008)

For the period between December 1, 2009 and April 30, 2010, the individual can be

charged the full COBRA premium.

36. How do former employees find out about this subsidy and the second election period?

Employers are required to notify any qualified beneficiary that experiences a COBRA

qualifying event between September 1, 2008 and December 31, 2009, including those that

were not involuntary terminations. The employer can modify their current qualifying event

forms or provide the notification as a separate document.

The additional information that must be provided includes:

• any forms necessary for establishing eligibility for the premium subsidy;

• the name, address and telephone number of the plan administrator;

• a description of the second election period;

• a description of the obligation of the qualified beneficiary to notify the plan of

eligibility for subsequent coverage under another group health plan or Medicare;

• a description of the qualified beneficiary’s right to a reduced premium;

• if available, a description of the option to enroll in lower cost coverage.

For individuals who had an involuntary termination of employment between September 1,

2008 and February 16, 2009, and did not elect COBRA, or elected COBRA but subsequently dropped the coverage, the notice must also include a second election notice.
37. When does that re-notification have to happen?

For all individuals who had a qualifying event between September 1, 2008 and February 16,

2009, the employer must notify them of the additional rights described above by April 18,

2009.

For individuals who would qualify as assistance eligible individuals (i.e. those that had an

involuntary termination of employment between September 1, 2008 and February 16,

2009), but did not elect COBRA, or who elected COBRA but then subsequently dropped

the coverage, the employer should notify them of the additional rights described above and

provide a second election notice. The notices should be sent by April 18, 2009.

For individuals who experience a qualifying event between February 17, 2009 and

December 31, 2009, the employer should revise their current election notices and forms to

include the additional rights described above or provide a separate notice at the time of the

qualifying event.

38. Is there a model notice that can be used?

The Department of Labor is required to provide a model notice no later than March 19,

2009. The Department of Labor is also allowed to provide rules, procedures, regulations

and other guidance as may be necessary and appropriate to prevent fraud and abuse under

the Act.

39. Does the notice have to be sent certified mail?

No. The COBRA regulations only require that COBRA notices must be sent via first class

mail.

40. What if you don't know where former employees are now?

You should send the new notice to the individual’s last known address.

